Puerto Rico Penal Code

In light of the recent amendments to the Public Policy Environmental Act, we recognize the importance of its interaction with the revised Penal Code, Law No. 149 of June 18, 2004.  The revised Penal Code incorporates four (4) environmental felonies as Crimes against Collective Safety – Catastrophic Risks.

Collectively, these articles specify in part that any person shall incur in a felony if he or she endangers the life, health, corporal integrity or safety of one or more persons, by provoking flooding or soil movement, by causing the demolition of real estate; by poisoning, contaminating, or pouring substances which are appropriate for destroying human health in wells, reservoirs or other bodies of water; or who perform or provokes directly or indirectly, emissions, radiation or pouring of any nature on the soil, atmosphere, surface waters, ground water or maritime waters, in violation of law, and gravely endangers the health or persons of the equilibrium of the ecological systems or the environment.

In the felony of environmental contamination is performed by a legal entity without the corresponding environmental permit or clandestinely, or there has been noncompliance with the express provisions of the environmental authority to correct or suspend any act in violation of law, or provided false information to obtain the corresponding environmental permit, or prevented or hindered the inspection by the competent authority, the person shall incur in a felony in the third degree.  This can mean fines equivalent to six percent (6%) of the annual income of the legal entity at the time of committing the felony and/or a prison term with a minimum of three (3) years and one (1) day, and a maximum of eight (8) years.  The court may also suspend the license, permit or authorization and impose the penalty of restitution.

One of the critical issues raised by the environmental felonies in the new Penal Code is that criminal intent is not required in order to commit these crimes.  If any of the above referenced acts occurs by negligence, the person will still be committing a felony; only degree variations will change depending on the specific crime.  This translates into severe consequences for facilities and corporate officials.  In essence, and act of oversight or carelessness that results in environmental contamination can land a responsible official in jail and subject the facility to stiff fines equivalent to six percent (6%) of their annual income.  As drafted, individuals, businesses, industries and the general economy could potentially be adversely affected by this overly-broad provisions.

The scheduled effective date for the new Penal Code is May 1, 2005.

